COMMENT
Piercing China's Corporate Veil:
Open Questions from the New Company Law
In 2006, China undertook a major overhaul of its legal framework governing corporations by implementing a new Company Law.' Much of the previous Company Law was revised or eliminated, with many new provisions added This development was much anticipated by Chinese and foreigners alike, as China's previous corporate law was unable to keep pace with its fastgrowing economy. 3 One of the highlights of the new Company Law is its formal establishment of the concept of "piercing the corporate veil" in Chinese law.
The concept of piercing the corporate veil is a longstanding feature of the corporate law of capitalist economies. An important corporate form in such economies is the limited liability corporation (LLC), a key attribute of which is that shareholders are not personally liable for corporate debts in excess of their investment in the LLC. Creditors seeldng payment of debts or tort victims seeking redress generally can reach only the corporation's assets, not those of its shareholders. At times, however, courts ignore this corporate fiction and treat a corporation's debt as the debt of the corporation's shareholders. In doing so, courts "pierce the corporate veil."
The notion of piercing the corporate veil did not exist formally in Chinese statutory law prior to 2006. The new Company Law, however, allows courts to pierce the corporate veil under certain circumstances. In doing so, it aligns Chinese corporate law more closely with that of other market economies.
While this change is welcome, China's new Company Law fails to address important questions about the veil-piercing doctrine. This ambiguity negatively affects several constituencies. Creditors lack certainty about when they can expect to recover from a bankrupt debtor whose shareholders may have operated illegally. Shareholders lack clear guidance about what constitutes abuses of the corporate form against which they should monitor. Ordinary citizens harmed by tortious acts lack clarity about when they can tap into the deep pockets of parent corporations. Finally, foreigners who lend funds to Chinese companies, contract with or invest in shares of Chinese subsidiaries, or establish their own subsidiaries in China are denied a clear sense of the legal rules at play.
This Comment highlights legal ambiguities on two fronts-how the law is to be applied, and what its scope is. These shortcomings should be addressed in one of two ways. Either the State Council should promulgate additional regulations related to the new Company Law, or the Supreme People's Court (SPC) should issue to lower courts a judicial interpretation that establishes guidelines on how the new Company Law should be interpreted. 4 Unless one of these steps is taken, creditors, investors, and shareholders alike will face continued uncertainty about when courts can pierce a corporate veil.
I. DEVELOPMENTS IN CHINESE VEIL PIERCING
Prior to 2006, China's veil-piercing doctrine operated in a state of uncertainty. Not until the 199os, with the rise of the LLC as a corporate form in China, did the notion of a corporate veil become important.' In 1994, Chinese law formally recognized LLCs as "legal person[s]" with shareholder liability limited to the extent of the shareholder's "capital contributions" or "shareholdings. ' Despite the absence of an express statute, some enterprising Chinese judges implemented the concept informally during this period. For example, in replying to an inquiry made by the High Court of Guangdong province, the SPC implied that veil piercing may be permissible when the actual capital contribution made to a corporation is less than the amount of capital registered under that corporation. 9 The SPC has also affirmed a number of lower court decisions that pierced the corporate veil.'" These cases, however, failed to establish clearly the doctrine of piercing the corporate veil for three reasons. First, because China is governed by civil law, cases hold no precedential value." Second, the SPC's own case law suggested a mixed jurisprudence. The court reversed lower court decisions to pierce the
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Note that under article 61 of the General Principles of Civil Law, any party whose juristic act is held void because of fraud, deception, violation, or unlawful purpose is required to return all properties it has obtained by the void act and to compensate the victim. This civil liability, however, is limited by article 48, which stipulates that a state-owned enterprise is liable only to the extent of the property that has been granted by the state for its operation. Other enterprises are liable only to the extent of the property that they own. 
io. Zhang Xianchu, supra note 8, at 134-35 (highlighting examples of piercing cases that the SPC affirmed).
ii. However, the Supreme People's Court can make a legal principle binding on a lower court by issuing a judicial interpretation on a topic. Thus, under the Chinese legal system, it is through judicial interpretations rather than precedents that the Supreme People's Court performs statutory interpretation and enacts legal principles.
corporate veil in cases that were factually similar to cases it affirmed. 1 2 Finally, veil piercing occurred in only selected provincial courts.' 3 A uniform principle did not exist across China. This all changed with the 20o6 revisions to the Company Law. Article 20 of the law states: "Where any of the shareholders of a company evades the payment of its debts by abusing the independent status of juridical persons or the shareholder's limited liabilities, and thus seriously damages the interests of any creditors, it shall bear joint liabilities for the debts of the company."' 4 In addition, article 64 provides a veil-piercing provision relevant to singleshareholder LLCs. It states: "If the shareholder of a one-person limited liability company is unable to prove that the property of the one-person limited liability company is independent from his own property, he shall bear joint liabilities for the debts of the company."s
II. CRITIQUING CHINA'S NEW VEIL-PIERCING PROVISIONS
Because of the relative lack of public transparency surrounding China's statutory drafting process, one can only speculate about why Chinese lawmakers felt compelled to include veil-piercing provisions in the new Company Law. There are at least three feasible motives. First, given China's burgeoning economy and the rising importance of LLCs, the government may have wanted to provide greater clarity to investors and creditors alike about when, if ever, veil piercing might occur. In other words, it did not want legal uncertainty to constrain the development and growth of LLCs artificially. Second, the central government may have wanted to rein in enterprising judges
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See Zhang Xianchu, supra note 8, at 135-37 (discussing a case in which the SPC reversed a decision to pierce the corporate veil when the company had been undercapitalized, and a case in which the SPC reversed a decision to pierce the corporate veil despite the parent company's de facto control over the subsidiary). Company Law provides insufficient guidance to courts about how to proceed with analyzing a veil-piercing case. Second, the law's scope is unclear, or otherwise, too narrowly constrained. These shortcomings mean that considerable uncertainty remains for those who invest in or lend to LLCs. In addition, the extent of the judiciary's power to pierce the corporate veil, as well as limitations on this power, remain less than clear.
To see how such problems may arise, consider the text of the two articles providing the court with the power to pierce the corporate veil. Article 20 directly discusses only two factors that courts should consider: (1) whether the abuse results in debt nonrepayment; and (2) whether this nonrepayment causes actual injury to a party. 17 Article 64 raises another factor: the commingling of assets. 8 The law is unclear about whether these are the only factors that courts are to consider, or alternatively, whether courts may consider additional factors when adjudicating a demand to pierce the corporate veil.
For example, the law makes no mention of whether or not the existence of fraud is a factor that a court may consider. Under the Anglo-American system, fraud is not a necessary prerequisite. Plaintiffs can seek to pierce the corporate veil even when the corporation did not seek to defraud its creditors. Some civil law jurisdictions, including Japan and Germany, have adopted a similar system.' 9 Under the French system, however, a plaintiff must show that a 16. Zhu Ciyun, "Ziben buzu" zai Gongsi fa renge fouren shiyong zhong de yiyi 
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Id. art. 64.
GERHARD WIRTH, MICHAEL ARNOLD & MARK GREENE, CORPORATE LAW IN GERMANY 23-24
(2004) (stating that German courts consider factors including commingling of assets, de facto control, grossly negligent conduct, and undercapitalization); Misao Tatsuta, A Parent corporation committed one of three types of fraud before courts will pierce the corporate veil. The corporation must have knowingly engaged in unlawful action, set out to intentionally conceal the nature of the transaction, or deliberately engaged in fraudulent conduct concerning a company's separate existence.
2 1 China's new law does not take a position on this divide. From a textual perspective, it does not appear to require proof of fraud. Yet, do judges have the flexibility to consider fraud as an additional factor when adjudicating? Or are they constrained by the factors delineated in articles 2o and 64?
If the law grants judges the flexibility to consider additional factors, then the new law is problematic because it fails to set clear boundaries on how judges should analyze a veil-piercing case.
2 ' Local judicial officials can craft their own multifactor analyses, which raises the possibility that decisions will reflect local protectionist interests. 2 It also weakens the integrity of judicial review, since higher-level courts can effectively decide whether to uphold or reverse a lower court's decision on a veil-piercing case based on their own set of arbitrary criteria designed to achieve a desired outcome.
On the other hand, if the factors listed in articles 2o and 64 are a closed set, that would raise a different concern. The new law explicitly discusses only the rights of creditors. Although bankruptcies are an important context in which veil piercing is invoked, they are, by no means, the only ones. China's courts are bound to face demands to pierce the corporate veil in noncreditor situations in the coming years. Environmental class action lawsuits are on the rise, 23 (Yukio Yanigada et al. eds., 2000) (noting that Japanese courts consider whether the parent company possesses effective control over the subsidiary and the position of creditors in relation to the subsidiary). However, Japanese law does provide stronger remedies in the instance of fraud, namely the dissolution of the fraudulent corporate entity. 
III. A PROPOSAL FOR ENHANCING CHINA'S VEIL-PIERCING DOCTRINE
Veil-piercing cases are highly fact specific, and some degree of judicial flexibility is desirable. Nevertheless, Chinese corporate law would benefit from more clearly delineating its applicable scope and the factors to be considered by courts in a veil-piercing case.
The SPC or the State Council should clarify how courts should consider a demand to pierce the corporate veil.' It should specify that the factors mentioned in articles 20 and 64 of the Company Law are not exclusive and clarify additional factors that courts may consider when adjudicating such cases.2' Doing so will provide greater clarity to judges, shareholders, investors, and creditors about how the legal analysis should proceed in a veil-piercing case.
Delineating a multifactor list is common in other jurisdictions. U.S. courts commonly rely upon a set of eleven factors outlined by Frederick Powell in the 1930s." More recent commentators have suggested as many as thirty-one factors that should be taken into account. 27 German courts have also adopted a set of factors similar to those used by U.S. courts, including commingling of assets, failure to follow formalities, undercapitalization of assets, and the extent Should China proceed down such a path, it ought to stipulate how courts are to balance the various factors considered in their analysis. Given the rapidly evolving transformation of its market economy, China would be best served by a "totality of the circumstances" test. The totality of the circumstances test requires courts to consider the overall context under which the alleged suspicious or fraudulent corporate activity occurred, in addition to the specific factors. Not every prong of the multifactor test need be present, but the more that are, the more likely it is that a court will pierce the corporate veil. This test has been used by some American courts under the guise of an equity theory, will mandate that a parent company compensate tort victims., 6 U.S. courts have also created an exception for public policy, 37 which courts have applied in antitrust cases to strike down "shell companies" established to circumvent antitrust laws. 38 Similarly, Japanese courts have allowed veil piercing in contexts such as violations of noncompetition agreements and unfair labor practices. 3 9 Chinese judges, shareholders, investors, and potential noncreditor plaintiffs alike would benefit from knowing under exactly what circumstances Chinese courts can disregard the corporate form.
CONCLUSION
Formally recognizing veil piercing ends more than a decade of uncertainty over whether Chinese judges can pierce corporate veils. However, the new law is incomplete and introduces new problems. To correct these problems, the SPC or the State Council should issue additional directives to clarify China's veil-piercing doctrine. Specifically, directives should address the set of factors that courts may consider in veil-piercing cases and how these factors should be balanced in a "totality of the circumstances" test. In addition, China should consider expanding veil piercing to antitrust and other contexts. Doing so would bring China's veil-piercing doctrine more in line with international practice. 117:329
